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INTERNATIONAL ARBITRATION. 

I. INTERNATIONAL ARBITRATION CONTRASTED WITH INTERNA- 
TIONAL GOVERNMENT. 

In the early years of the sixteenth century, Henry IV. of 
France and his minister Sully were busy elaborating what they 
called the Great Design. Christian Europe, excluding Mus- 
covy, was to be formed into an organized body with a govern- 
ment — legislative, judicial, executive — backed by a common 
force of two hundred and seventy-three thousand soldiers and 
one hundred and seventeen great ships. For this purpose its 
political boundaries were to be rearranged in a very thorough- 
going manner, so.that six hereditary and six elective crowns with 
three republics should form the fifteen states of the federation, 
sufficiently equal in strength to secure its stability. Even the 
internal affairs of these states were to be so far subject to the 
common government that domestic wars of religious and po- 
litical factions should be prevented equally with international 
wars. The king and the minister well knew that such an 
institution could only be established by force, and it may be 
doubted whether they dreamed of its establishment as possible 
even as the result of the enterprises which Henry was prepar- 
ing when the knife of Ravaillac ended his life. 

But even the visions with which kings and ministers amuse 
themselves require some explanation when they depart so far 
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from the common. Arbitration and mediation were not un- 
known. There has never been a time in history when they 
were unknown, and they had often been the instruments of 
maintaining peace. Why, then, did Henry and Sully not take 
them as the basis of the method by which they dreamed of 
securing perpetual peace ? The answer is that the renaissance 
had not quite spent its force, and the renaissance, like France 
herself, was bold and logical. Over independent states there 
could be no power to enforce submission to arbitration or per- 
formance of an award. The path which had led to the existence 
of so much social order as was enjoyed within a state was 
the submission of individuals to government. Perpetual peace 
could not exist between states unless they, too, submitted 
to some government, sacrificing a part of their independence 
to found an ordered commonwealth of nations. At the same 
time the slow processes of evolution had not been studied ; 
what the best spirits of that age saw to be ultimately necessary 
they could not believe to be immediately impossible. 

The vision of the Great Design long haunted thinkers, 
though statesmen had done with it Saint Pierre, Bentham, 
and Kant in the eighteenth century — even Saint Simon in the 
opening of the nineteenth — formed projects of perpetual peace, 
founded on the submission of states to government, though, 
not having armies at their back, they could not imitate their 
illustrious forerunners by proposing the preliminary rearrange- 
ment of Christendom. But, now, thinkers, too, are no longer 
under the spell. They have turned from sketching imaginary 
international governments to the more practical, or more im- 
mediately practical, task of promoting international arbitra- 
tion. Two powerful causes have contributed to this change 
of line. 

First, the idea of national independence has grown so much 
in strength that even a theorist would now hesitate to advocate 
the surrender of any part of that independence. The world 
of Henry and Sully was one in which a very large number of 
men, including many of the best and most earnest, felt them- 
selves nearer, even for purposes of action, to foreigners of their 
religion than to their fellow-countrymen of a different religion. 
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Of this state of things the only remaining trace is the senti- 
ment which would disturb national politics in order to restore 
the temporal power of the papacy — a sentiment of such lim- 
ited influence that it may be regarded as one of those excep- 
tions which prove rules — the rule in this case being the su- 
premacy of the state tie in the modern world. Again, in the 
time of Henry and Sully the liberties known and valued in 
the larger part of Europe were chiefly provincial and municipal 
liberties. If these were left untouched, a province or a city 
bore with equanimity its transfer from one larger political 
aggregate to another, in neither of which was it allowed much 
influence on the conduct of the greater affairs of state. But 
now every Christian country is permeated by a national life ; 
its people are powerful and conscious factors in determining 
its international attitude, even though their power to do so may 
not be recognized in its constitutional forms ; they are deeply 
attached to the independent national existence which they feel 
to be their own existence. 

Secondly, abundant experience of international arbitrations 
has proved that the awards given in them are generally carried 
out. Logic may reiterate the warning that there is no security 
for their being carried out, but the theoretical imperfection of 
arbitrations arising from this cause is not felt to be practically 
a great deduction from the value of the service which they can 
render to peace. 

The two causes which have been noticed may be summed 
up by saying that thinkers have turned from schemes of inter- 
national government to promoting international arbitration, 
because the surrender of any part of national independence is 
felt to be at once less possible and less necessary. 

Here, however, before I leave the subject of international 
government, I would guard myself against being supposed to 
imply that the ultimate destiny of civilization will not be in that 
direction. What is clear is that an ordered commonwealth of 
nations will not come about by constitution-mongering, but it 
is not clear that evolution is not working for it. Let any one 
consider the authority which during the present century has 
been assumed by the great powers of Europe, and exercised 
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by them at the Congress of Vienna in 1814-15, and at that of 
Berlin in 1878. Let him consider the prohibitions against 
exercising the belligerent right of blockade, to which powers 
not recognized as great ones have now to submit — as the 
Chilian insurgents of 1891, who were not allowed to blockade 
Valparaiso and Iquique, though their belligerent right in 
respect of contraband of war, was not disputed; and Japan, 
which was not allowed to blockade the treaty-ports of China. 
It will be difficult for him to resist the conviction that the ten- 
dencies are already in operation which in a remote future may 
crystallize into some form of international government. But 
the hint, though it may be given, is not one on which it would 
be useful to enlarge. In certain matters of politics it is easier 
to look forward a thousand years than fifty. By observing the 
point towards which the great streams of tendency in history 
converge, a glimpse may sometimes be obtained of a distant 
goal, but the route by which that goal will be reached will 
depend on those unpredictable combinations which we call 
chance. Your friend is in London ; you have reason to believe 
that he is going to Edinburgh, but whether he will travel by 
York, Leeds, or Preston depends on circumstances in his 
affairs of which you are ignorant. The streams of tendency 
may be deflected in their course by obstacles which loom large 
for a time and then disappear in their turn. We may believe 
that a thousand years hence there will be a United States of 
Europe and a United States of all America, without pledging 
ourselves to the belief that that consummation will be sensibly 
nearer fifty years hence than it is now. Our duty in the in- 
terest of peace is to pursue it on the line which at present is 
that of least resistance, and that is certainly the promotion of 
international arbitration without demanding an organized se- 
curity that the awards of arbitrators will be obeyed ; in other 
words, without trying to convert international arbitration into 
international judicature. 

II. ARBITRATION CONTRASTED WITH MEDIATION. 

Having thus cleared the ground for our subject on one side 
by contrasting arbitration with government, it will be well to 
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clear it on another side by pointing out the difference between 
arbitration and mediation. Arbitration is a proceeding in 
which a difference is referred, by the agreement of the parties, 
to the decision of one or more arbitrators. The agreement 
may be a special one made for the case, or it may be a general 
one for referring differences of a certain denned class, when- 
ever such may arise between the parties, or it may be one for 
referring all differences which shall arise between the parties. 
The essential point is that the arbitrators are required to decide 
the difference — that is, to pronounce sentence on the question 
of right. To propose a compromise, or to recommend what 
they think best to be done, in the sense in which best is dis- 
tinguished from most just, is not within their province, but is 
the province of a mediator. 

Arbitrations may take place either between private persons 
in a state or between states. If the parties are private per- 
sons, the agreement by which they refer their difference to the 
arbitrators may be a binding one by the law of their state, so 
that, as the result of contract, the award of the arbitrators will 
be enforced as effectually as if it were the judgment of a court. 
When the parties are sovereign states, the sentence of the 
arbitrators will merely create a new right between them. Sup- 
pose that state A was in the right in the original difference, 
but that the award is given in favor of state B, the good faith 
of the arbitrators being unimpeachable, B now has a right 
by contract to have the award performed, though he cannot 
invoke any legal process for its enforcement. If B was also 
originally in the right, it has this new right added to its 
original claim. 

Mediation also may take place either between private per- 
sons or between states, only in the former case the term would 
scarcely be used, because it is so simple for private persons to 
seek the advice of a common friend that a formal name is 
scarcely wanted for the proceeding. But between statesmen 
giving advice is a serious matter. Neither between private 
persons nor between states does a new right arise out of the 
advice given, but when a state commits itself to an opinion 
about what two other powers had best do, the hope arises on 
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the one side and the fear on the other, or perhaps the fear on 
both sides, that it may interfere actively in support of its opin- 
ion. Even if the state which has given the advice is so plainly 
without any interest in the question that its interference is not 
to be expected, still, the advice may add a moral weight to 
the side towards which it most leans, and moral weight is of 
great importance in the society of states, in which approval or 
disapproval has to find an outlet in any way that it can, for want 
of organized channels in which its pressure may be brought to 
bear. Hence, between states trying to bring two parties to- 
gether, every amicable means, even without passing sentence 
on the justice of their respective claims, is an important pro- 
ceeding, known by the technical name of mediation, or, in its 
less formal shape, by that of good offices. 

We may now mark the position of international arbitration 
as a mean between mediation on the one hand, and the Great 
Design, or what Tennyson called " the parliament of man, the 
federation of the world," on the other hand. Unlike media- 
tion, arbitration calls for a sentence; but, unlike the Great 
Design, arbitration, when international, calls for no enforce- 
ment of that sentence, trusting to the good sense and good 
feeling of the party against whom it is pronounced, and to the 
pressure of international opinion on him. 

III. GENERAL CONSENT THAT THERE ARE LIMITS TO INTERNA- 
TIONAL ARBITRATION. 

Such being the nature of the subject with which we are con- 
cerned, the first question which meets us is whether the efforts 
of statesmen should be limited to promoting arbitration in 
every special instance to which it seems possible to apply it, or 
whether they should try to conclude general arbitration treaties, 
by which the states that may be parties to them shall agree 
to refer to arbitration either all their differences or all falling 
within a certain description. Here we encounter at the outset 
the fact that scarcely any one appears to think that the reference 
of all international differences to arbitration is possible. The 
Pan-American Congress of 1890 adopted a "Plan of Arbi- 
tration," of which Article 4 ran thus : " The sole ques- 
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tions excepted from the provisions of the preceding articles 
are those which, in the judgment of any one of the nations 
involved in the controversy, may imperil its independence, in 
which case for such nation arbitration shall be optional, but it 
shall be obligatory upon the adversary power." This plan 
received the votes of sixteen of the nineteen American repub- 
lics, including the United States, the three wanting being 
Chili, Uruguay, and San Domingo. Similarly, M. Dreyfus, 
one of the latest and most enthusiastic supporters of arbitra- 
tion, writes: "There are controversies to which there can be 
no obligation to apply it. When the independence or the in- 
tegrity of a nation is at stake, all the treaties in the world could 
not force that nation to accept it." * Other writers add honor 
to independence and territorial integrity as excepting a differ- 
ence from arbitration. It is true that treaties have been con- 
cluded by which states have pledged themselves to refer to 
arbitration all differences without exception, but so far as I am 
aware these have only been between Switzerland, Spain, or 
Belgium on the one side and American or African republics 
on the other side, and between Portugal and the Nether- 
lands; all of them countries between which any difference 
falling within the principles of exception above noticed is so 
improbable that their governments might well think it un- 
necessary to be at the trouble of formulating a condition to 
meet such a case. We must, then, admit that, by general con- 
sent, there are some limits to international arbitration, and we 
have to ask whether it is possible to assign those limits in a 
treaty with sufficient clearness. 

IV. CAN THE LIMITS TO INTERNATIONAL ARBITRATION BE AS- 
SIGNED ? 

The word " independence," when used in this connection, 
is extremely vague. The independence of a nation is at stake, 
not only when the continuance of its separate existence as a 
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nation is directly brought into question, nor even only when 
the question is one of reducing its limits so far as to make it 
difficult for the residue of the nation to maintain its separate 
existence. A state is injured in its independence whenever, 
without menacing its separate existence, it is hindered in doing 
or not doing anything that an independent state may justly 
do or abstain from doing. Such a case will never appear on 
the face of an arbitrator's sentence, because the sentence will 
always profess to follow the principles of justice in what it 
awards to be done or not to be done, but it will exist in fact 
whenever the sentence does not really follow the principles of 
justice. Therefore a clause in an arbitration treaty, by which 
a signatory state is allowed to refuse arbitration whenever in 
its judgment the controversy imperils its independence, will 
bear the interpretation that it may refuse arbitration whenever 
in its judgment a decision adverse to it would be so plainly 
unjust as to be an outrage to its independence. An exception, 
however, which was openly expressed to be of that width 
would go far to destroy the value of the treaty ; while, on the 
other hand, if it should be meant to restrict the exception to 
cases in which the continued existence of the state as a sepa- 
rate member of the society of nations is thought to be imper- 
illed, then, first, it should be distinctly so expressed, and, sec- 
ondly, it is doubtful whether any two great powers would 
conclude a mutual arbitration treaty in which the exception 
was so restricted. 

The word " honor," though as above mentioned it has been 
used by writers, need not be particularly considered. If any 
satisfactory definition could be reached of the outrage to 
independence which should exempt a difference from arbitra- 
tion, that definition would cover all the cases in which the 
honor of a nation was so deeply at stake as to make arbitra- 
tion impossible. 

It is, perhaps, not difficult to perceive the idea which under- 
lies all the limitations of arbitration that have been proposed. 
It turns on the distinction between legal and political ques- 
tions. Legal questions are suitable for arbitration ; political 
questions are in general not so. But the terms " legal" and 
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" political," though they would probably be found intelligible 
enough for practical purposes, are not suitable for use in a 
treaty, seeing that they are not technical terms of international 
law recognized in diplomacy for the purpose of expressing a 
distinction. It will be worth our while to analyze the dis- 
tinction which they are suggested for expressing, and if the 
analysis should not result in hitting on language which might 
be used in a treaty, it will at least clear our views on the 
subject. 

By a legal difference between states, one is meant which 
can be settled by reference to known rules, having at their 
back that force which is derived from the general consent of 
the international society. We have nothing here to do with 
the circumstance that the force referred to, though very real, 
is unorganized, and therefore irregular in its action. Having 
agreed, as students of international arbitration and not of in- 
ternational government, to dismiss the question of enforcing 
awards, we have nothing to do with the mode of action of the 
force in question. We have only to do with the existence, in 
favor of each particular rule, of the consent from which the 
force arises. The rules which must govern a difference between 
states, in order that it may properly be described as a legal 
difference, must be known and generally consented to as the 
ground of international action, whatever form that action may 
take. This may be illustrated by examples. 

An arbitration is now pending between Great Britain and 
the Netherlands, the distinguished Russian jurist, M. Fr. de 
Martens being the arbitrator, in which damages are claimed 
for Carpenter, the captain of an Australian ship, the " Costa 
Rica Packet," by reason of his arrest in the Dutch East Indies 
and the mode in which he was dealt with there by the Dutch 
courts. Here the award must turn on the questions whether 
the Dutch authorities had jurisdiction in the case, and whether 
they exercised their jurisdiction in substantial conformity with 
the practice of civilized nations. International law is clear that 
the claim must fail if these questions are answered in the 
affirmative, and all that will be required, beyond the ascertain- 
ment of the facts, is therefore Dutch law and a moderate dose 
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of comparative jurisprudence. No case could more clearly be 
suitable for arbitration. 

Next let us consider the recent Behring Sea arbitration. 
No part of international law is better settled than the rules for 
the exercise of authority in time of peace on the high seas, and 
the conditions under which any part of the sea can be claimed 
by a state as being within its exclusive sovereignty are equally 
clear, subject to some question of measure in cases near the 
border-line of right, which did not arise with regard to the 
Behring Sea, and which, if it had arisen, would have fallen as 
(reasonably within the discretion of an arbitrator as certain 
questions of measure in applying the principles of national 
law fall within the discretion of a judge. Here, therefore, was 
another legal difference marked out for arbitration by its 
nature, though the rules to be applied were exclusively those 
of international law. 

Now pass to the famous "Alabama" arbitration. Here 
there had been a divergence of opinion between Great Britain 
and the United States as to the international rules with regard 
to the conduct required from neutrals in war, and so long as 
that divergence continued the question was not one for arbi- 
tration, unless any one will contend that arbitrators should 
be intrusted with the power of fixing doubtful law, as to which 
more will be said later. At any rate, the divergence in ques- 
tion made it impossible to settle the difference between the 
countries by rules known and consented to, and so prevented 
its being what is here called a legal difference. But as soon 
as the parties agreed on the Three Rules as applicable to the 
case, it only remained to apply those rules to the facts ; in 
other words, the difference became a legal one and suitable 
for arbitration. 

As an example of a political difference we may take the 
following : By the treaty of Paris, which England and France 
imposed on Russia in 1856, at the close of the Crimean war, 
the Black Sea was neutralized, and Russia and Turkey en- 
gaged not to maintain or establish any maritime arsenal on its 
coast. Experience has not shown that such limitations of 
what a great power may do within its own territory can be 
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permanently upheld, however their imposition may suit the 
circumstances of a given moment ; but where, as in this case, 
the treaty does not fix a term for its duration, the lapse of time 
or the change of circumstances that may give a claim for its 
rescission is quite indefinite. The claim to rescission de- 
pends on the political configuration of the world. How far 
have the dangers ceased to exist against which the limitation 
was intended to provide ? And in answering this it must be 
remembered that not only the might of the different powers 
has to be looked to, but also their respective policies and de- 
signs. Again, if the dangers against which the limitation was 
intended to provide have not ceased to exist, it may still be 
asked whether the limitation is any longer the wisest method 
of providing against them, whether the attempt to perpetuate 
it would not cause greater dangers in the actual political con- 
figuration. These are questions which elude all definition by 
rules. In 1 871, Russia, taking advantage of the disablement 
of France, denounced the clauses which were obnoxious to 
her and proceeded to re-establish her arsenal at Sebastopol. 
The opinion was widely, perhaps generally, entertained in 
England that Russia had no fair claim so to act, but it was 
beyond the strength of any single power to maintain the 
clauses. A conference was assembled, a verbal tribute was 
paid to the binding character of treaties, and the limitations 
were removed by consent. Now, suppose that France had not 
been disabled, and had concurred with England in thinking 
that the Black Sea clauses of 1856 ought to be maintained, 
could such a difference between those powers and Russia 
have been referred to arbitration ? An arbitrator must have 
said that from a legal point of view, which was the only one 
he could entertain, there were not two sides to the question ; 
that it was past all doubt that a state cannot by a unilateral 
act put an end to a stipulation it had signed. But would any 
great power have been content for the political question to be 
so disposed of? Clearly not. As little would Parliament be 
content to be prevented from modifying contracts on the 
ground of public policy by the declaration of a judge, true as 
it would be, that a party cannot free himself single-handed 
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from a contract. Till " the parliament of man" becomes a 
fact, powers have to do for themselves what parliaments do 
for private persons. The case supposed would have been one 
in which the claim for relief would not have been repugnant 
on its face to the principles of international law. Almost all 
theorists on the subject agree that the tacit but undefined 
condition, rebus sic stantibus, is attached to treaties. Even in 
England, thinkers like J. S. Mill approved the claim of Russia 
to relief. But the claim did not admit of being put in a legal 
shape, because the appreciation of the circumstances on which 
its true value depended could not be reduced to rule, but was 
a question for statesmen. 

Two objections may be anticipated to what has just been 
said. One will come from those who desire that every inter- 
national difference shall be settled on what have been here 
distinguished as legal grounds — that is, by rules known and 
consented to. They would condemn all international action 
which could not show such a ground, and respect the exist- 
ence of every legally existing arrangement for the alteration 
of which the approval of every state concerned could not be 
obtained. But not much time need be spent in repudiating a 
view of international duty which, for example, would condemn 
all interference on behalf of the Armenians or the Cretans, 
because it is impossible to qualify the independence of the 
Sultan or of any other power by legal definition. 

The other objection will take this shape. It will be ad- 
mitted that arbitration, strictly speaking, is a proceeding for 
obtaining a sentence on the legal right or wrong of a dispute. 
But it will be said that that is not what was meant in advo- 
cating arbitration as capable of being resorted to in all inter- 
national differences. It will be said that every international 
difference can and ought to be referred to some one with 
power to settle it in one way or another ; on legal grounds if 
such can be found and are satisfactory ; if not, then on all the 
grounds which would be open to statesmen in dealing with 
the case. The arbitrator is to be both judge and, if need be, 
legislator. He is to combine the offices of arbitrator and 
mediator, with the addition that when in the latter character 
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he proposes a solution not as what is legally just, but as what is 
best, his proposal shall have what the advice of a mediator 
has not, the same force as the award of an arbitrator, binding 
the parties and creating a new right between them. But this 
objection is not more practical than the other. It is very 
likely that in some cases of no great importance two nations 
may by special agreement create over themselves a jurisdic- 
tion of so far-reaching a character, but it is not to be imagined 
that any nation should in advance surrender its destiny to 
such a jurisdiction by a general treaty. 

V. CONCLUSIONS FROM THE FOREGOING. 

The foregoing considerations may lead us to the following 
conclusions : 

International arbitration is not a proceeding that can ever 
be applicable to all international differences, and some reser- 
vation must therefore be contained in every general arbitration 
treaty. 

It is difficult to describe the cases which are intended to be 
reserved by any terms which the negotiators of general arbi- 
tration treaties could trust to be understood in any precise 
sense, though some help may probably be given by well- 
chosen words. Even the danger to independence, which the 
Pan-American plan gives as the only reason for declining arbi- 
tration, may be a useful expression to employ, though it will 
not bear defining further. The reservation, in whatever terms 
it may be couched, must leave it substantially to the parties 
to decline the application of the treaty whenever they think it 
necessary to do so. 

But the nature of the cases which will not admit of arbitra- 
tion is clear enough, both from the reason of the thing and 
from the experience of arbitrations which has been gained, to 
make it probable that between parties of good faith there will 
be little difference of opinion as to the applicability of the 
remedy in particular cases. Therefore between such parties 
the employment of loose words to express the reservation 
will probably not do much harm. On the other hand, every 
refusal to apply a general arbitration treaty in a case in which 
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it ought to be applied will embitter the original difference 
by adding a charge of bad faith to the original cause of differ- 
ence. It will therefore be best to abstain from concluding 
general arbitration treaties except between states which can 
count on one another to work them in good faith. 

I believe that Great Britain and the United States are 
nations between which a general arbitration treaty may use- 
fully be concluded, provided that it be concluded, not under 
the impression that any treaties can be panaceas for inter- 
national differences, but after such discussion as may enlighten 
both nations about the reality and meaning of the reservation 
which the treaty will have to contain. 

VI. SHOULD ALL QUESTIONS OF LAW BE REFERRED TO ARBI- 
TRATION ? 

The cases for international arbitration have been described 
as legal ones, without pretending to scientific accuracy, but 
it is hoped with some practical degree of clearness. On this 
it may be asked whether, even where law is concerned, it is 
proper to intrust arbitrators with an unlimited power of 
declaring it. Where the law is so openly a matter of contro- 
versy that that controversy is a principal part of the difference 
to be settled, in which case the difference is not a legal one in 
the sense of calling only for the application of known and ad- 
mitted rules, it is scarcely possible to regard an arbitration as 
a proper means of declaring the law. International jurists of 
any eminence will almost certainly be known to lean to one 
side of the question or the other, and will therefore be unac- 
ceptable as arbitrators. Other jurists, and even judges of state 
courts who are not eminent international lawyers, would not 
be considered qualified to take what would be a great step 
towards legislating for the world on subjects with which they 
were not conversant. Crowned heads and statesmen, accus- 
tomed to weigh such questions, and acquainted by experience 
with their ramifications and bearings, are the class by whose 
judgment the disputed rule will in the main be ultimately 
fixed; but this will only be by their judgment as a class, 
when time and the varying circumstances of different occa- 
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sions have eliminated transient bias. Impartial and wise 
members of that class are difficult to find on each particular 
occasion. The best, and perhaps the only, way in which 
cases of disputed international law can be submitted to arbi- 
tration is that which was adopted in the " Alabama" case — 
namely, by the parties agreeing, if possible, on rules to be 
applied pro hoc vice, leaving those rules to make their way in 
the world afterwards or not, according to their merit. 

But another case may arise. The international rules to be 
applied may be well known and generally consented to by 
civilized mankind, and the claim of one party may have been 
brought forward in defiance of them. Is it a duty of the 
other party to submit to an arbitration on such a claim ? De- 
mands made in open defiance of law are common enough in 
private life, and are sometimes pushed as far as into the courts 
of justice, which in that event have the means of dealing with 
them quickly and sharply enough. They cannot be excluded 
from the courts, and the protection which private persons 
enjoy from the law of the land compensates them for the oc- 
casional annoyance which arises from the courts being open 
to all. But the law of nations, wanting as it is in organized 
instruments, confers no equal protection. Is it therefore 
always a sufficient argument as between states, " if your case 
is so clear, trust it to an arbitration" ? This is a very impor- 
tant question, both as to the use which a state may properly 
make of the liberty reserved to it in a general arbitration 
treaty, and as to the propriety of refusing an arbitration in the 
absence of such a treaty. An illustration will best enable it 
to be understood, and one is unhappily at hand. 

In the difference now pending between Great Britain and 
Venezuela as to their boundary in Guiana, the Venezuela case 
avowedly comprises the following points : I do not say that 
it rests on them, for we are not here concerned to inquire 
what other points it may comprise. It is alleged (1) that the 
whole of Guiana came under the sovereignty of Spain by 
means of a papal grant and of discovery ; (2) that the effect of 
these titles in conferring sovereignty was not and is not limited 
by possession in fact, wherefore the Dutch could not advance 
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by settlement, even over unoccupied territory, beyond the 
limits within which Spain recognized them by the treaty of 
Munster in 1648, while the Spaniards were free to extend 
their settlements beyond the limits which they had then 
reached ; and (3) that, on questions of territorial sovereignty, 
international law admits no prescription but an immemorial 
one. Now, international prescription, short of being imme- 
morial, is admitted in principle by the great majority of 
jurists : no term of years has been fixed for it, and the neces- 
sary term may well vary with the circumstances, and be left 
to the decision of arbitrators if the principle be conceded. 
And the doctrines put forward by Venezuela concerning the 
papal grant and discovery without possession had been denied 
by Queen Elizabeth as early as 1580; the American colonies 
of England, past and present, had been built on their denial ; 
they are not maintained by any school of jurists; and the 
King of Spain had placed himself on much narrower ground 
during the Nootka Sound controversy in 1790. In these cir- 
cumstances it appeared to me that the doctrines adduced were 
frivolous, but that the demand for an arbitration on them was 
supported in a manner which might make mere frivolity 
serious. I accordingly wrote (London Times of 10th February, 
1896) that it did not lie in the mouth of any nation to say 
that its claim was reasonable enough for it to be entitled to 
an arbitration on it, and at the same time that the other party 
might feel secure of the arbitrators rejecting it. And I recom- 
mended that England, by a proceeding similar to that of the 
United States in the " Alabama" case, should make it the con- 
dition of an arbitration that certain rules of law relating to the 
title to territory should be laid down to guide the arbitrators, 
or else should limit an arbitration to such part of the territo- 
rial claim of Venezuela as did not plainly depend on the inad- 
missible doctrines. 

My opinion on the particular case which has been men- 
tioned may have been sound or otherwise. But in an article 
on international arbitration it would be impossible to pass 
over the point that a self-respecting nation can scarcely be 
called on to discuss before arbitrators doctrines which cannot 
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be denied without impertinently calling in question its own 
history and the general judgment of the world. 

VII. THE USE OF MEDIATION. 

Where the difference between two states is what has been 
roughly described as a political one, or where for atty other 
reason an arbitration is impossible, it is a plain duty to seek 
the good offices or mediation of friendly powers. It is very 
unfortunate that this is so rarely done, at least in circumstances 
promising success to the remedy. Thus, the plenipotentiaries 
assembled at the Congress of Paris in 1856 recorded in their 
protocols the wish that states, "before appealing to arms, 
should have recourse, as far as circumstances may allow, to 
the good offices of a friendly power ;" and in the treaty which 
they concluded it was stipulated that, before the employment 
of force between Turkey and any of the other contracting 
parties, an opportunity should be afforded of preventing such 
an extremity by the mediation of the other contracting par- 
ties. Turkey appealed to this stipulation in 1877, as an 
answer to the declaration of war against her by Russia, after 
all the circumstances had been the subject of prolonged dis- 
cussion between her and the great Christian powers, whose 
united demands she had refused; and the appeal was naturally 
in vain. Though Russia alone was in arms, it was Christian 
Europe with which Turkey was in difference, and her appeal 
for mediation was substantially an appeal to her opponents to 
abandon, and to induce Russia to abandon, a part of their 
exigencies. If, in pursuance of the wish expressed by the 
plenipotentiaries of 1856, France and Prussia, in 1870, had 
invoked the mediation of the powers which were not con- 
cerned in their difference, there can be no doubt that means 
might have been found to save the honor of each country 
without a resort to war. 

It may be further observed that there is a class of cases in 
which mediation might usefully be combined with arbitration 
— namely, where a difference which calls for the application 
of legal rules can nevertheless not be entirely disposed of by 
such rules. For instance, suppose that in a boundary dispute 
Vol. VII.— No. 12 
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referred to arbitration it appeared that there was some terri- 
tory to which neither party could establish a title in acco rd- 
ance with the acknowledged rules of international law. It 
would be desirable that the arbitrator, after awarding to each 
party all that it could lawfully claim, should possess the power 
of a mediator to propose a division of what remained. And 
he might be clothed with that power by special agreement, 
where the possibility that occasion might arise for its exercise 
could be foreseen. I proposed that this course should be 
taken in the difference between Great Britain and Venezuela, 
considering that, after due effect had been given to possession 
and prescription, there might remain forests untrodden by 
civilized men to which no legal title could be made out (Lon- 
don Times, January 6, 1 896). 

VIII. GENERAL CONCLUSION. 

It now only remains to impress on all whom this article 
may reach the duty of promoting international arbitration. 
To the statesmen who are believed to be engaged in nego- 
tiating some general arbitration treaty between Great Britain 
and the United States, it is only possible to wish God-speed. 
Those who are not engaged in such a task can more usefully 
occupy themselves with ideas than with plans : too little can 
be known from the outside of the mental attitude of those 
who are concerned in negotiating the treaty, or who will be 
chiefly concerned in working it if concluded, what difficulties 
may appear to them the most formidable, and what amount of 
good-will and flexibility can be relied on for overcoming in 
practice difficulties that look formidable on paper. And after 
all, a treaty of which the philanthropic provisions can only be 
concluded or applied with reservation bears a resemblance to 
those formal promises of amendment of which the moral value 
to a sinner depends on at least an attempt being made to carry 
them honestly into effect. Without such an attempt, the idle 
words may scarcely have even the negative merit of insignifi- 
cance which may be predicated of the Paris protocol in favor 
of mediation, they may lull the conscience to sleep and dis- 
credit a good cause. What is wanted is actually to have an 
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arbitration on every international difference which can be 
brought to admit of it, whether by application of a general 
arbitration treaty, if there should be such a treaty between the 
parties, or by special arrangement for the case. Every actual 
instance confirms the habit : it secures peace on the occasion, 
and makes it more likely that peace will be secured on future 
occasions. 

I spoke just now, advisedly, of international differences 
which can be brought to admit of arbitration. The great 
number of international arbitrations which there have been in 
recent years is sometimes paraded as though we were in the 
presence of the beginning of a process which only had to be 
continued in order to lead of itself to all but universal arbi- 
tration. There is some truth in that view, but there is also 
another side of the facts. Arbitration is already applied be- 
tween states to almost every difference which appears on the 
face of it to fall within the category which has been roughly 
described as legal. Those are not the differences out of which 
it need now be seriously apprehended that wars will arise. 
What is wanted is earnest effort to bring more or less within 
the range of arbitration differences which do not at first sight 
admit of it. It should be considered on each such occasion 
whether some part of the difference does not admit of arbitra- 
tration ; whether, as to the rest, the powers of a mediator 
might not be given to the arbitrator ; whether, if unlimited 
arbitration be impossible, it may not be possible to fence a 
reference by conditions securing the honor of the parties, and 
those real and great interests which they must not allow to be 
imperilled. If it should be found practicable to bring the 
parties together for the quasi-judicial discussion of any points 
before arbitrators, so much will have been withdrawn from the 
dangerous part of the case, and their temper for the diplomatic 
discussion of the remainder will probably have been improved. 
Shall I go further, and say that even some questions of politics 
and honor, questions affecting independence in the large and 
true meaning of the term, may be referred to arbitrators ? To 
persons from whom, as from ordinary arbitrators, a sentence 
binding the parties should be required, although it cannot be 
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given on legal grounds ? It is possible that this may be so, 
where the questions are not of vital importance, and where the 
arbitrators are carefully chosen with a view to the special 
nature of the difference. But to extend the practical bounds 
of arbitration in the ways indicated would be something more 
than to continue a process which can as yet be pronounced to 
be working, and will demand the active and intelligent co- 
operation of statesmen and of public opinion on each available 
occasion. 

But for the encouragement of the lovers of peace it may be 
said that from various causes, some of which have been touched 
on above, international arbitration is in the air. When this 
happens to an idea, and as long as it continues to be the case, 
the power of the idea for good cannot be measured by logic, 
necessary as it is that we should do our best to understand 
the conditions in order to work with them. It is the season 
to raise our hopes, and do our utmost to try what the idea of 
international arbitration can accomplish. 

J. Westlake. 
Chelsea, England, July 2, 1896. 



SETTLEMENT OF THE INTERNATIONAL QUES- 
TION. 

One of the facts which demands the attention of scientific 
men and statesmen at the present day is the condition of 
international society. Indeed, there is no system of concrete, 
positive laws on the subject, determining what each state may 
do and what it must refrain from doing ; that is to say, laws 
of the modus vivendi. Hence it is that an incessant warfare 
is being waged between politics and right, nourished by the 
tendency of governments to subordinate all their actions to 
the triumph of their own temporary interests in their relation- 
ship to actual conditions. 

In the graver questions politics ordinarily takes prece- 
dence of right. Thus, for instance, in order to decide whether 



